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ARTICLES

The 1970 Illinois Constitution: A Well-Tailored Garment
James W . Hilliard .....................................................................

269

In American political theory, a state constitution is the supreme and
fundamental law of a state. A state constitution must meet present
and foreseeable needs, but must also allow for appropriatechange
to address evolving needs and conditions. The 1970 Illinois Constitution directs that, at least once every twenty years, the question of
whether a state constitutional convention should be called must be
submitted to the voters. In 2008, the second automaticproposed call
for a state constitutional convention overwhelmingly failed. This
article explains the history, theory, and purposes of state constitutions in the American political system. The article recounts the
background, framing, and ratification of the 1970 Illinois Constitution. Further, it describes the contents of the Illinois Constitution
and explains how the document fulfills the general purposes of state
constitutions, demonstrating that the Illinois Constitution remains
adaptable to new situations and changing circumstances. The article
concludes that Illinois voters at the November 2008 general election
correctly voted "NO" for the call for a state constitutional convention.

The Benefits of Limiting Strict Liability for Used-Product Sellers
A ntonio J. Senagore ................................................................
349
This article urges courts to adopt the majority rule that strict liability should not apply to the mere commercial sale of a used good.
Despite that majority rule, a significant minority of courts still
imposes strict liability on new- and used-product sellers alike. This
split persists because courts adopting the minority rule have overlooked the significant economic and social benefits of the usedproduct market. This article examines the specific benefits of a usedproduct market according to the policies leading to the creation of
strict products liability. The used-product market fosters efficiency,
which lets low-income consumers buy affordable quality goods. In
addition, the used-product market encourages sellers to weed out
unsafe goods, which helps deter the manufacture and spread of risky
goods. Although strict liability might let injured consumers recover
more easily, injured consumers already have other common law and
ii

statutory means to recover. Moreover, several state statutes have

already enacted statutory limits on strict liability that resemble the
majority rule. Because the benefits of a free used-product market
best achieve the policies of strict liability, this article concludes that
courts should adopt the majority rule.

Application of the Remedial Purpose Canon to CERCLA Successor
Liability Issues After United States v. Bestfoods: Why State Corporate
Law Should Be Applied in Circuits Encompassing Substantial
Continuity Exception States
387
Lea J. H effernan .......................................................................
Congress enacted the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) in 1980 to address the
growing problem of improper hazardous waste disposal. Due to the
rushed enactment of CERCLA, however, Congressfailed to fully and
explicitly identify the standards that courts should invoke to determine issues of liability. Despite this ambiguity, the United States'
federal courts have unanimously determined that successor corporations should be held liable under CERCLA; however, the level of
liability that courts should impose on those successor corporations
is still under debate. Several United States federal courts remain
split with regard to whether state corporate law or a federal common law should be applied when determining issues of successor
liability under CERCLA. To resolve the circuit split over whether
federal common law or state corporatelaw should be used in determining issues of successor liability, the author applies the remedial
purpose canon, a doctrine which dates back to sixteenth-century
England. The remedial purpose canon, which dictates that remedial
statutes should be interpretedas broadly as possible to best effectuate Congress's remedial intent, has been consistently applied to
CERCLA since its enactment in 1980. Proper application of this
canon to the issues of successor liability under CERCLA commands
the application of legal standards that would be the most expansive
in providing for liability of successor corporations. Because federal
common law and state corporate law impose essentially the same
level of liability since the United States v. Bestfoods Supreme Court
decision, the answer to the question of which law to apply is moot in
most circuits. However, Illinois' state corporate law is among the
most expansive in the country when it comes to successor liability.
As such, the answer to the question of which law to apply does
indeed make a substantive difference in the outcome of potential
future litigation in the Seventh Circuit. Therefore, proper application of the remedialpurpose canon to the issue of successor liability
under CERCLA requires that the Seventh Circuitadopt a standardof
applying state corporate law to resolve such issues.

ESSAY

Illinois Courts and the Law of Miranda Waivers: A Policy Worth
Preserving
Timothy P. O 'N eill ........................................................................
429
For the last several decades, Illinois courts have followed a wise
policy of refusing to accept Miranda waivers from suspects whose
mental deficiencies have prevented them from knowingly understanding their rights. Yet, it is possible that the United States Supreme
Court may be ready to reject this position and hold as a matter of
federal law that a suspect's waiver cannot be found invalid based
merely on the suspect's subjective state of mind without some objective showing of coercive police action. Regardless of what the
Supreme Court may eventually decide, this essay urges Illinois
courts to retain its current procedureas part of state law.

COMMENTS

It Is Now Safe to Move About the Cabin: Revisiting Air Carrier
Liability for Passenger Injuries Due to Turbulence Using a Res Ipsa
Loquitur Theory of Negligence
A ndrew R . Loeffler .................................................................
445
When a passengeron a commercial air carrieris injured as a result
of an encounter with turbulence, the traditionalnegligence analysis
applies to determine whether the airline is liablefor the passenger's
damages. As a common carrier,the airline owes its passengers the
"highest duty of care." This Comment discusses whether the time
has come to change the analysis in airline turbulence injuries to one
of res ipsa loquitor-thatthe injury speaks for itself and would not
occur without negligence by another.A review is made of the significant advances in weatherforecasting, turbulence prediction, turbulence detection, and airline operating practices, which give an
airlinea much better ability to protect passengersfrom injury due to
turbulence. Several cases are analyzed hypothetically under a res
ipsa loquitor theory of negligence in light of technological advancements. Ultimately, the Comment concludes that even though airlines
are in a much better position to protect passengersfrom turbulence
injuries, turbulence is still too uncertain a phenomenon to be able to
detect with absolute accuracy. Because of the unpredictable nature
of turbulence, it is not possible at this time to say that turbulence
injuries are of the kind that only occurs in the existence of negligence by another.

Out-of-State Wine Retailers Corked: How the Illinois General Assembly
Limits Direct Wine Shipments from Out-of-State Retailers to Illinois
Oenophiles and Why the Commerce Clause Will Not Protect Them
481
Christopher G . Sparks ...................................................................
In 2005, the U.S. Supreme Court in Granholm v. Heald reexamined the
interplay between the dormant Commerce Clause and the Twenty-first
Amendment to the U.S. Constitution. Granholm caused many states,
including Illinois, to reexamine their regulation of liquor distribution
and the shipment of wine into their jurisdictions.Based on Granholm,
Illinois created a new winery shipper's license to enable out-of-state
wineries could ship to Illinois consumers; however, in its creation,
Illinois removed the longstanding ability of out-of-state wine retailers to
ship to Illinois consumers. This Comment examines the implications of
the dormant Commerce Clause on Illinois' new license in light of
Granholm v. Heald. This Comment also examines two conflicting
opinions, Arnold Wines, Inc. v. Boyle and Siesta Village Market, LLC
v. Granholm, in which the court analyzed similar New York and Michigan liquor distribution regulations under Granholn. Finally, this
Comment concludes that the winery shipper's license is a constitutional
use of Illinois' powers under the Twenty-first Amendment and does not
violate establisheddormant Commerce Clausejurisprudence.

